removed.  The hoist operator, he said, informed him that the
device had been removed because of "some vibration problems."
This was done some three weeks before; the device had been "sent
... down to be repaired," the hoistman told the inspector. The
inspector testified that the hoist conveyance was moving men up

and down the shaft while he war, present on September 22, 1982.

/

Under cross examination he conceded that he had not actually
seen the overspeed device in June.  Rather, he said, he had
inspected the hoist operator's log entries which showed both the
overtravel and overspeed devices had been checked daily to
confirm that they were operational.  He denied that a worm gear
drive operating through a speed reducer would furnish protection
equivalent to that provided by a separate overspeed device.

In addition to Mr. Coon, another inspector, Mr. Edward
Machesky, testified for the petitioner concerning this citation.
Machesky indicated that he had been present twice at the mine
site prior to Inspector Coon's June inspection.  According to
Machesky, he was present at the compliance assistance visit in
April of 1982, and was present again in early May of that year
for a complaint triggered by a worker complaint concerning the
unauthorized use of the hoist conveyance to move men.  Machesky
insisted that during the first visit the lack of an overspeed
device was pointed out to management, and that it was agreed that
materials but not miners could be moved by the hoist.  (Other
evidence shows that miners could gain access to all levels of the
shaft by a series of ladders.)  He maintained that the second
visit, in response to a telephone complaint, was limited
primarily to interviews with mine personnel to determine whether
the hoist had been "misused" to haul miners.  The evidence
gathered, Machesky testified, did not warrant issuance of any
citations.  He insisted, however, that no permission had been
given during either inspection to hoist miners without an
overspeed device.

Mr. Hoyl, testifying for respondent, first stressed that in
his belief the hoist required no separate overspeed device since
the skip or conveyance was raised or lowered by a low-speed motor
with "electric dynamic braking" as well as manual braking and a
deadman switch.  Hoyl insisted that the entire hoist was
intensely examined by the inspectors on the May visit and it had
no overspeed device then.  The company did attach such a device
"just prior" to Inspector Coon's September 22 visit, but the belt
was too short.  Longer belts were on order when Coon issued the
citation.  Beyond all this, according to Mr. Hoyl, he had an
understanding with other MSHA officials, particularly one Paul
Tally of the Denver office, that the existing safeguards on the
hoist were sufficient.

I found Mr. Hoyl a credible witness throughout, and I
therefore accept that he genuinely believed that the hoist was
safe for moving miners.  I also accept that he believed that at
least some MSHA officials agreed with him.  I am not convinced,ch closed the mine on
